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STATEMENT OF CASE.

T !', facts of this case, necessary to an un-

derstanding of the questions of law presented

herein, are fully set forth in the written opinion

of Judge Wellborn, filed in the court below.

(Trans, pp. 7-19.) Briefly, those facts are as

follows : In June, 1893, the defendant, a Chi-

nese woman, arrived at the port of San Fran-

cisco, on the steamer Peru, from China, and

sought admission to the United States under



the name of Chung Shee, on the ground that

she was the wife of a Chinese merchant then

living in the cit}' of San Francisco. She was

examined by the Collector of the Port at San

Francisco relative to her right to land, and by

him refused permission to land. Thereafter,

on July 2 1, 1893, a writ of habeas corpus was is-

sued by Judge Morrow, and the matter referred

to a special referee to take testimony and re-

port findings. Upon such examination before

the referee, she testified that she was the wife

of a Chinese merchant in San Francisco, named

Woo Yow ; that she had formerly lived with

him in San Francisco, and had had a child b}-

her alleged husband. The alleged husband

also testified at the examination. The testi-

mony, it seems, was very conflicting. The al-

leged wife, the defendant in error, testified as

to the sex of b.er alleged child, and her alleged

husband testified that this child's sex was the

very opposite of that as testified to by defend-

ant in error. The special referee reported

against the defendant's riglit to land, and there-

after, on August I St, 1893, J'^i^fcl^ Hawley, sit-

ting as Judge of the District Court of the North-

ern District of California, made an order direct-

ing the return of said Cluing Shee to the

steamer Pern, to be hence taken to Hong Kong,

China, and on August loth, 1893, the United

States Marshal executed Judge Hawlev's said



order, by placing said Chung Shee on board

the steanibhip Rio de Janiero, bound for said

port of Hong Kf)ng.

In January, 1894, a Chinese woman, under

the name of Luni Lin Ying, arrived at the port

of Portland, State of Oregon, on the steamship

Signal, from the port of \':cloria, in British

Cc^lumbia, and sought admission into the Uni-

ted States at said port of Portland. Said per-

son, Lum Lin Ying, was the defendant herein.

The learned jndge of the court below, the Hon-

orable Olin Wellborn, has specifically found that

the said Chung Shee and the said Lum Lin

Ying are one and the same person, and that

the defendant is the person who sought and

was denied permission to land at San Francisco,

and also the same person who sought and was

granted permission to land at Portland, Oregon,

as hereinafter set forth. (See Tr. p. 8).

On her second attempt to enter the United

States, the defendant claimed to be the wife of

a Chinese merchant of the city of Portland,

riamed Chung Chew.

Upon her arrival at the port of Portland, in

Januar}', 1894, the defendant was examined b}'

the collector of the port, T. J. Black, and after

said examination was, by said Collector denied

permission to land.

Thereafter, on January 30th, 1894, a petition



within the United States, and that she has been

found, and at the date of filing said complaint

was, unlawfully within the United States, and

that at all the times in said complaint mention-

ed she was a Chinese laborer. (Tr. pp. 20-31).

Thereafter said Comniissioner gave, and made

and filed his findings and judgment, finding

that the defendant was a Chinese laborer unlaw-

fully within the United States, and adjudging

that she be removed to China. (Tr. pp. 23-25-32).

Thereafter, the defendant appealed from said

findings and judgment of said Commissioner

to the H<niorable Olin Wellborn, United States

District Judge for the S-)uthern District of Cal-

ifornia. (Tr. pp. 1-33). Thereafter the cause,

on appeal to said Judge Wellborn, was dul}'

heard, and thereafter, to wit, on the 2nd da}- of

December, 1895, Judge Wellborn filed wiiii the

clerk of said District Court for the Southern

District of California, his written opinion,

and ordered the judgn]ent and order of said

Commissioner, Wm. M. Van Dyke, to be reversed

and the defendant discharged, to which order

the United States of /America, the plainlifi^s in

error herein, duly excepted. (Tr. p. 58). This

order and judgment of Judge Wellborn, the

plaintiffs in error have biought to this court by

writ of error. (Tr. p. 2). Judge Wellborn

held that the judgment and order of Judge

Bellinger in the District Court f)r the Di'^trict
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of Oregon, adjudging that the defendant should

be discharged from the custody in which she

was then held, was res adjuciicata, a final deter-

mination of her right to enter the United States,

and conclusive of the instant case, and grounded

his judgment of reversal upon the proposition

that Judge Bellinger's decision in the habeas

corpus proceedings in the District Court of Ore-

gon could nc^t be collaterally assailed in the in-

stant proceedings, and must be held to establish

the lawfulness of the defendant's residence in

the United States. (Opinion of Judge Well-

born, Tr. pp .7-19).

Resume : The four essential facts in the

case are :

1. The decision of the collector of the port,

at San Francisco, in June, 18S3, upon the de-

fendant's first attempt to enter the United

States, deciding against the right of the de-

fendant to come into the United States
;

2. The iudgment and decision of Judge

Hawley, on August ist, 1893, in the habeas cor-

pus proceedings then pending in the District

Court of the Northern District of California,

bi ought to review the decision of the Collector

at San Francisco, deciding against the defend-

ant's right to enter the United States, and di-

recting her return to China;



3- The decision of the collector of the

port at Portland, Oregon, in Jannary, 1894,

upon defendant's second attempt to enter this

country, deciding against the defendant's right

to come into the United States
;

4. The judgment of Judge Bellinger, on

February 2nd, 1894, in the habeas corpus pro-

ceedings pending in the District Court for the

District of Oregon, brought to review the de-

cision of the collector at Porthmd, Oregon,

adjudging that the defendant did have the right

to enter the United States, and ordering her

discharge from custody.

The sole question presented by the record

is: Was the decision of Judge Bellinger in the

District Court of the District of Oregon, a

final and conclusive determination of the de-

fendant's right to be and remain in the United

States, precluding any inquiring into that

right in the instant action before the Honorable

Olin Wellborn, Judge of the District Court for

the Southern District of California ?

SPFCIFICATIONS OF FRROR RFLIKD I'PON.

All of the errors specified in the assignment

of errors, (Tr. p. 59), in effect present but the

one question, namely : Did the court err in

holding that the decisior of Judge Bellinger

precluded all inquiry into defendant's right to

be and remain within the United States?
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All of the errors assigned, (which together

present but the one question aforesaid), are

relied upon and are as follows : (Tr. pp. 59-61).

1. The court erred in not holding that the

order and decision of Judge Hawley, in the

habeas coi'pus proceedings in the District Court

of the United States for the Northern District

of California, directing the return of Chung
Shee to the steamship Peru, to be hence taken

to Hong Kong, China, was conclusive against

the right of tlie defendant to be and to lawfully

remain within the United Slates.

2. The court erred in holding that Judge
Bellinger's judgment and decision in \\\^ habeas

rr?r/>z/j- proceeding in the District Court of the

United States for the District of Oregon was a

conclusive adjudication of the defendant's right

to be and lawfully remain within the United

States, and conclusive of that right in this

action.

3. The court erred in holding that said

decision of Judge Bellinger could not be at-

tacked in this action for fraud, and erred in not

holding that said decision was inoperative in

this action as a conclusive or any determination

of defendant's right to be and lawfully remain

within the United States, by reason of the

fraud practiced b}' defendant upon Judge
Bellinger and the officers of the United States

Gove rmen t.
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5. The court erred in not finding and

holding that the defendant was an unregistered

Chinese "laborer," unlawfully within the Uni-

ted States.

6. The court erred in reversing the judg-

ment and order of the commissioner.

7. The court erred in discharging ihe de-

fendant from custody, and in adjudging ihatshe

was lawfully entitled to be and remain within

the United States,

POINTS OF LAW.

It is submitted that Judge Bellinger's de-

cision and judgment did not establish any right

in the defendant to be and remain in the United

States, and was not conclusive of the present

case, because :

1. Judge Bellinger's jurisdiction in the

habeas corpus proceedings, pending in the Dis-

trict Court of the District of Oregon, was limi-

ted to an inquiry into the jurisdiction of the

collector of the port at Portland, Oregon, to

decide that the defendant was not entitled to

enter the United States, and

—

2. Therefore Judge Bellinger's decision

and judgment, if conclusive of anything, is con-

clusive only of the fact that the C(jllector of

the port at Portland, Oregon, did not have ju-

risdiction to decide against the defendant's

right to enter the United States. That is, it is
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1

conclusive of the fact tliat the particular evi-

dence adduced before the collector did not em-

power that officer to render a decision denying

the defendant's right to enter the United States.

Tile decision of Judge Bellinger was confined, or

siiould have been confined to the particular case

made before the collector, and was not an adjudi-

cation of the defendant's title to residence in the

United States. The jurisdiction of the collector

to make the order, and not the defendant's title

to residence, was the issue presented before

Judge Bellinger. To hold otherwise is to con-

vert the writ of habeas corpus into a writ of

error, and to give to Judge Bellinger's decision

the same force and effect that would be given

to the judgment of an appellate court on appeal

or error.

ARG I'M EXT.

It is respectfiill}- submitted that the second

proposition above set forth follows logically

and necessarily from the first proposition, and

that the first is abundantly supported by the

authorities. In support of said propositions we

respectfully call the court's attention to the

authorities presently to be cited.

ist proposition : Judge Bellinger s jurisdiction^

in the habeas corpus proceedings before him, was

limited to an inquiry, into the jurisdiction of the

collector to decide against the defendant's ri^ht

of entry.
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The jurisdiction, or power, of a collector to

render a decision against a Chinaman's right

of entry, depends upon two conditions:

ist. The existence of some legal and com-

petent evidence, upon which he might base his

decision; and 2nd : The sufficiency, in law, of

the ultimate facts, deduced from such evidence,

to justify the collector's judgment denying

permission to enter the United States.

Therefore, when it is said that the inquiry

of the court in habeas corpus proceedings is lim-

ited to an inquiry into the jurisdiction of the

collector, we must understand by this propo-

sition that the inquiry of the court is confined

to two questions : ist, W^as there any lega^

and competent evidence before the collector

from which to deduce the existence of the ul-

timate facts upon whicli his judgment was

based, and 2nd : Were these ultimate facts

so by him expressly found, or necessarily im-

plied in his decision, sufficient, as a matter of

law, to justif}' his judgment. The first inquiry

respects the legalil}' and competency of the

evidence adduced before the Collector. The

second inquiry respects the sufficiency in law

of the ultimate facts found from such evidence,

to justify the collector's final judgment against

the Chinaman's right of entry.

Of course, in practice, the courts in these Chi-

nese habeas corpus cases may, sometimes, go be-

J
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yond the above described limits of their jurisdic-

tion in such cases, and nia}^ sometimes, in effect,

make an independent inquiry into the China-

man's alleged right to enter the United States.

But it is respectfully submitted that the question

here presented is to be determined, not accord-

ing to what in practice may be customary in

such case?, but according to the theoretical

limits of the court's jurisdiction in such cases,

as laid down by the authorities.

In support of the foregoing statement of

the limits of the court's inquiry, according to

the strict theory of the law in such cases, we

submit the following authorities.

Judge Blatchford, in the Case of Stupp, thus

Slates the rule :

''Tlie court issuing the writ, must inquire

and adjudge whether the commissioner acquired

jurisdiction of the matter by conforming to the

requirements of the treaty and the statute ;

w hether he exceeded his jurisdiction ; and

whether he had any legal or competent evi-

dence of facts before him on which to exercise

a judgment as to the criminality of the accused.

But such Court is not to inquire whether the

legal evidence of facts before the commissioner

was sufficient or insufficient to warrant his con-

clusion. The proper inquiry is to be limited to

ascertaitiing whether the commissioner had juris-
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diction^ and did uot exceed his jurisdiction, and

had before him legal and competent evidence

of facts whereon to pa§s judgment as to the

fact of criminality, and did not arbitraril}- com-

mit the accused for surrender without any legal

evidence/''

Case of Stupp, 12 Blatch
; 501, 519.

Nor is the doctrine, as stated by Judge

Blatchford in the Case of Stupp, inapplicable to

the decision of collectors in these Chinese im-

migration cases. On the contrary, the doctrine

that the court on habeas corpus proceedings can

only inquire into the matter of jurisdiction, has

been directh* applied b}- the federal courts to

the decisions of immigration and customs

officers.

/// re Day, 27 Fed. Rep. 678.

/;/ re Cummings, 32 Fed. Rep. 75.

In 7'e Dietze, 40 Fed. Rep. 324.

/;/ re \'ito Rullo, 43 Fed. Rep. 62.

/;/ re Bucciarello. 45 Fed. Rep. 463.

These immigration cases hold that, under

section 2 of the act of August 3, 1SS2, (22 St.

at Large, 214) the immigvation commissioners

exercise judicial functions, and therefore that

the courts, in habeas corpus proceedings, are re-

stricted to an inquiry into the question i)f the

jurisdiction of the commissioner to make the

order. Said section 2 of the Immigration Act
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of 1882, empowers the commissioners to exam-

ine into the condition of passengers arriving

in any ship or vessel, and for that purpose to

go on board or through an}' such ship or vessel,

and if, on such examination, there shall be

found among such passengers any convict, &c.,

to report the same in writing to the collector

of the port, and such person shall thereupon

not be permitted to land.

Similar and equally extensive judicial pow-

ers are conferred upon collectors by the Exclu-

sion Act of May 6, 1882, section 9 of which pro-

vides :
'' That before any Chinese passengers

are landed fiom any such vessel, the collector

or his dep-. ty shall proceed to examine such

passengers, comparing the certificates with the

list and with the passengers ; and no passenger

shall be allowed to land in the United States

from such vessel in violation of law."

See also, in this connection, subdivision 3

of section 2 of the act of November 3,

1893-

In in re Day, supra^ the persons applying for

the writ of habeas corpus had been denied a

landing, after an examination by the commis-

sioners, upon the ground that they were "unable

to take care of themselves without becoming a

public charge/' The writ of habeas corpus was

sought to review the finding of the commission-
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ers, and to reverse their decision. Some addition-

al facts,favorable to the petitioners, not known to

the commissioners or adduced in evidence be-

fore them, were brought out on the heaving in

the habeas coi'Piis proceeding. Judge Broun

said :
" It is the busines.^ of the comnn.'-sioners

and not of this court, to ascertain the facts,

and to determine whether or not any particular

passenger comes within the provisions of the

statute, so as n<'t to be entitled to land. * *

The provisions above quoted [sec. 2 of act of

Aug. 3, 1882] manifestly impose upon the com-

missioners the duty of determining the facts

upon which the refusal of the right to land de-

pends. The general doctrine of the law in such

cases is that where the determination of the facts

is lodged in a particular officer or tribunal, the

decision of that officer or tribunal is conclusive

and cannot be reviewed except as authorized

by law. The statute of 1S82 makes no provision

for any review of the decision of the commis-

sioners upon the evidence before tlieiu. No
such review can therefore be had upon a wiit

of habeas corpus. That subject was elaborately

considered by Blatchford, J., in the Case ofStupp,

12 Blaich. 501, 519, who had been held bv a

United States commissioner for extradition un-

der the treaty with Belgium." [The court then

states the rule as laid down by Judge Blatcli-

ford in tlie Case of Stupp.\ Continuing,
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Judge BiovMi said: "The additional evi-

dence * * * produced before me,
must be submitted to the commissioners,

and not passed upon by this court in the first

instance. The court could not undertake to

determine tlieir sufficiency without substituting

iis own judgment upon the facts in place of the

judgment of the commissioners. * * * As
the commissioners are acting clearly within

their jurisdiction, and upon competent evidence,

tliis court cannot review their determination

upon habeas corpus.'''

In in re Deitze, supra. Judge Rrown said :

" All that the court has to do with the matter

is to see that the proceedings in ascertaining

the facts are regular and fair. * * This
court is not the tribunal to make an original

examination into the facts, but merely to see

that the proceedings by the collector or other

officers were fairly conducted and legally suffi-

cient."

In in re Vito Rullo, Judge Brown said : "The
court upon habeas corpus is not authorized to

take evidence upon the original question as to

the facts concerning the immigrant's right to

land, where another tribunal of a ^//^?>z judicial

character is constituted by law for the purpose
of inquiring into such" facts, and determining

the imigrant's right; but the office of the writ

oUiabeas coipus is to inquire into \.\\^ jurisdiction
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exercised by that tribunal, and whether it has

kept within its legal limits, and proceeded

according to law.
'

In in re Bucciarello, Judge Wallace said:

"It follows that, if there was an}- competent

evidence to justif}' a report b\' the superintend-

ent of immigration or the acting superintend-

ent that the petitioners migrated under a con-

tract to perform labor or service, the decision

of the superintendent or of his assistant is con-

clusive. This court cannot undertake to weigh

conflicting evidence for the purpose of ascer-

taining whether a correct conclusion was

reached."

The learned judge of the court below, in

his opinion hereinbefore referred to, (Tr. p. 13)

endeavors to differentiate the instant case from

the last above cited cases, upon the ground

that, as stated b}- Judge Brow n in the Day

case, the immigration act of August 3, 1882,

makes no provision for any review of the de-

cision of the commissioners upon the evidence

before them. But neither did any of the Chinese

Exclusion Acts, in force at tlie time of defend-

ant's arrival at Portland, Oregon, make any

provision for any review of the decision ')f the

collector upon the evidence before him. The

writ of habeas corpus is allowed in tl.ese Chinese

cases for the purpose of inquiring into the ju-

risdiction of the collector. In these Chinese
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cases the questions on habeas corpus are :

I. Was the evidence before the collector legal

and competent evidence? 2. Did the facts

found by the collector, in law, justif}' his de-

cision denying to the applicant the right to

land ? and 3d : Did the collector, in his find-

ings, confine himself to those matters upon

which the statute has given him the power to

exercise judicial functions and to pass judg-

nient ? In short : Did the collector have

jurisdiction ?

The doctrine of the above cited cases is sus-

tained by the recent decision of the Supreme

Court in ihe case of Horner vs. United Slates,

where Klatchford, J., said:

''If an inferior court or magistrate of the

United States has jurisdiction, a superior court

of the United States will not interfere by

habeas ccrpus.'

Horner vs. United States, 143 U. S. 570,

Bk. 36, L. C. P. Co., 266 ;

And in the still later case of U. S. vs. Pridgeou,

Mr. Justice Jackson said :

" Under a writ of habeas corpus inquir}- is

addressed not to errors, but to the question

whether the proceedings and the judgment

rendered therein, are for any reason nullities."

United States vs. Pridgeon, 153 U. S. 63 ;

Bk. 38 L. C. P. Cu., 631.

The decision of the learned judge of the
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court below is, in the main, based upon certain

language used by Mr. Justice Blatchford in U.

S. V. Jung Ah Lung, 124 U. S., Bk 31 L. C. P.

Co., wherein Judge Blatchford said: "the ques-

tion of his [the Chinaman'."- title to be here can

certainly be adjudicated by the proper court of

the United States, upon the question of his

b^ing allowed to land." Becausejudge Blatch-

ford said that the Chinaman's title to be here

might, under the exclusion acts, be adjudicated

by the proper court of the United Stales, the

opinion filed herein in the court below states

that Judge Bellinger's judgment upon the writ

oi habeas corpus in the District Court of Oregon

was an adjudication of defendant's "title to be

here." and therefore not open to collateral

attack in this action. But this is giving to the

language of Judge Blatchford a scope of mean-

ing directly antagonistic to the language used

by the same learned jurist in Case of Stiipp^

quoted supra, and a meaning not warranted by

the facts before the court in the JuiTg.Ah Lung

case. A disconnected fragrant of the opinion

of Judge Blatchford in the Jung Ah Lung case

should not be taken as a key to the solution of

the problem here presented. That opinion

must be read in the light of the facts before the

court. When so read we submit that the de-

cision in the Jung Ah Lung case is in all res-
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pects consistent with the position herein taken

by plaintiffs in error in the instant case. The
question presented to the Supreme Court in the

case of Jung Ah Lung was not: What was the

effect of the judgment of the court in the habeas

corpus proceedings?
, Nor, what are the limits

of the power exercised by the courts on habeas

col-pits'^. But, the question there was: Could
the decision of the collector be reviewed at all

on habeas corpus} We admit that the decision

of the collector can be reviewed on habeas

corpus, but, we say that the authority of the

conrl in such habeas corpus proceeding is lim-

iied to an inquiry into the jurisdiction of the

collector to decide against the Chinaman's
riglit to land, and it will be noticed that the

decision of the Supreme Court in the Jung Ah
Lung case did not assail any of the findings of

the collector.

P\irtherniore, the language used by Judge
Blatchford in the Jung Ah Lung case, in which

he speaks about the adjudication by the proper

court of the Chinaman's title to be here, arose

in this wise: The court first decided that the

confinement of the Chinaman on board the

vessel in which he had arrived was a restraint

of his liberty, within the meaning of Section 753
of the Revised Statutes, and that, unless the

exclusion acts contained a provision to the

contrary, the writ should issue under said Sect-
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ion of the Revised Statutes. But, counsel for

the government contended that if the writ were

otherwise proper under the Revised Statutes,

the right to the same was taken away by the

Chinese restriction acts, Judge Blatchford then

quoted these acts and said that there was no

provision in them that affected the jurisdiction

given to the courts of the United Slates by said

Section 753 of the Revised Statutes. "On the

contrary," said Judge Blatchford, "the implica-

tion of Section 12 [of the exclusion acts] is

strongly in favor of the view that the jurisdic-

tion of the courts of the United States in the

premises was not intended to be interfered with.

That section provides tliat any Chinese person

found unlawfully within the United States, shall

be caused to be removed therefrom to the country

from whence he came ^ ^ ^ afier being

brought before some justice, judge or commis-

sioner of the United States and found to be one

not lawfully entitled to be or remain in ihe

United States," This section of ihe Exclusion

Act has no reference to hubecis corpus prc^eed-

ings brought to determine the lawfulness of the

collector's decision denj'ing the Chinaman per-

mission to enter the United States. It refers

to proceedings, such as were had in the instant

case, brought to remove from the United States

a Chinaman who has landed, and, after having

so landed, is found unlawfully within the Uni-
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ted Si ales. Such a proceeding is an original

proceeding. It is a proceeding directly author-

ized by the statute. In it the Chinaman's title

to remain in the United States is put in issue.

A judgement therein may, possibly, be a tinal

adjudication of the Chinaman's right to be here,

an adjudication not thereafter open to any col-

lateral assault. In such original proceeding

the court is not confined to a mere inquiry into

the jurisdiction of any collector, or other quasi

judicial tribunal. If a collector has permitted

the Chinaman to land, the Commissioner or the

Judge, in such original proceeding, may render

a judgment directly opposed to the decision of

the collector, as was decided, and correctly de-

cided, by Judge Wellborn in U. S. vs. Loo Way,

6S Fed. Rep. 475. As stated above the title of

the Chinaman to be here may be put in issue

and adjudicated in a proceeding such as is

authorized by section 12 of the Chinese restric-

tion act. But it does not therefore follow that

his title to be here is put in issue in a habeas

corpus proceeding brought under section 753 of

the revised statutes to determine the jurisdic-

tion of the collector to make a decision den3-ing

the petitioner the right to land. The only

thing there put in issue is the question of the

collector's juri.'-diction to make the oider. Sec-

tion 12 of the Exclusion Act, instead of taking

away the right of habeas corpus given by section
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753 ^f the revised statutes, as urged by the

Government in the Jung Ah Lung case, or in-

stead of limiting the powers of the judges or

commissioners of the United States, really en-

larges the powers of the judges and commis-

sioners by empowering such judges and com-

missioners to order the removal of such China-

men as are brought before ihem in an original

proceeding upon a complaint charging the

Chinamen with being unlawfully wiihin the

United States, and Judge Blatchford quoted

this provision of the statute, not for the pur-

p )se of deciding the effect of a judgment ren-

dered by a judge or a commissioner in any such

original proceeding commenced thereunder,

much less for the purpose of deciding the effect

of a judgment on habeas corpus, but solely for

the purpose of showing that the restriction acts,

so far from abridging any of t!ie powers of the

federal judges, othtrwistr existing under the

revised statutes, had the contrary effect, and

by implication, favor the view that the juris-

diction of the courts of the United Stages under

the habeas corpus statute (sec. 753, R. S.) was

not intended to be interfered with, either by

enlargement or by diminution. What was said

by Judge Blatchford about an adjudication of

the question of the Chinaman's title to be here,

evidently had reference to an adjudication in an
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original proceeding authorized by section 12 of

the Exclusion Act, and not to any adjudication

in a collateral proceeding on habeas corpus.

In short, the writ o{ habeas corpus in these

Chinese cases, is issued under and by virtue of

\\\^ habeas corpus statute, Sections 751-766 of

the Revised Statutes, and no additional au-

thority or jurisdiction in respect thereto is de-

rived from the Chinese Exclusion Acts, since

these acts, as stated by Judge Blatchford, were
not intended to interfere with the writ of

habeas corpus.

It follows, therefoie, that the general and
established rules of law governing the writ of

habeas corpus govern the issuance of the writ in

these Chinese cases in the same manner and to

the same extent that they do in all other

cases where the writ is issued pursuant to the

provisions of Sections 751 et seq. of the Revised

Statutes. One of these rules is that, where
one is in custody under tlie judgment of a court

or of a judicial officer, the inquiry of the court on

habeas corpus is addressed solely to the question

whether the judgment is a nullity or not. On
habeas corpus the court passes upon the validity

of the order made by the inferior court or

judicial officer. It does not pass upon the

question presented to and passed upon by such

inferior court or officer, as, for example, the

right of an immigrant to come into the United
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States. The judgment of such inferior court

or officer is not subject to any such collateral

attack.

Ex parte Watkins, 3 Pet. 193;

Ex parte Wilson, 140 U. S., 575;

State ex ret Dunn vs. Noyes (Wis.) 27, L.

R. A., 776.

The collector tries the validity of the

Chinaman's claim to land. The court, on

habeas corpus^ tries the validity of the collector's

order, in so far as the same depends upon juris_

dictional matters.

We submit, therefore, that the Jung Ah

Lung case is not an authority for the proposi-

tion that the title of the Chinaman to be liere is

piit in issue, or adjudicated, in ^uy habeas corpits

proceeding, and that, according to an unbroken

line of authorities, the only question deter-

mined on /z^?/5^'^jr (^^r/^«j- is the question of the

collector's jurisdiction to make the order deny

ing to the Chinaman permission to enter the

United States.

It should be slated here that the doctrine

really envoked by the learned judge of the

court below, in support of his decision, is nut

the doctrine of res judicata^ but the doctrine of

collateral attack. The doctrine of res

judicata has relation 'to the facts put

in issue, and prohibits a re-trial of any issue of

fact presented in a former action between the
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same parties, or their privies, and decided by a

competent tribunal. A judgment upon such

facts is conclusive upon parties or privies as to

such facts. The doctrine of res judicata^ in

short, relates to findings. The doctrine of col-

lateral attack on the other hand, relates to

judgments and the right or rights determined

thereby. According to the doctrine of collat-

eral attack a right or title determined by a

judgment, by a proper tribunal, and in an action

in which such right or title might properly be

adjudicated, cannot be questioned by the parties

or their privies. See \'an Fleet on Collateral

Attack Sec 17; Cromwell vs. Sac County, 94 U.

Now we say that it is a mistake to invoke

the doctrine o{ res adjudicata in support of the

decision of the court below because, according

to that doctrine, the decision should have been

given for the plaintiffs in error. Since the

only contested fact put in issue by the defend-

ant's petition for the writ of habeas corp2is, in

the District Court of the District of Oregon,

was the defendant's alleged marriage to the

Portland merchant Chung Chew (Tr, p. 42).

But this issue of fact was determined

against the petitioner and in favcr of

the Government, the court holding that there

had been no marriage ceremony which the
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courts of this country could recognize as valid,

the alleged marriage having taken place while

the husband was a resident of and domiciled in

the United States, and Judge Bellinger allowed

the petitioner to land, not because she was the

wife of Chung Chew, but because she came

here honestly believing that she was the wife

of Chung Chew. (Tr. p. 48). But the de-

fendant's belief, in this respect, was not one of

the facts put in issue by the petition for habeas

corpus. Therefore, it is the doctrine of collat-

eral attack, if any, which must be invoked and

relied upon by the defendant in error. But we

submit that this doctrine is not applicable, be-

cause, for the reasons given supra^ the District

Judge of Oregon, Judge Bellinger, had no ju-

risdiction, in the habeas corpus proceeding, to

pass judgment upon the defendant's right or

title to be here. His power was limited to an

inquiry into the j nrisdiction of the collector to

make the order denying the petitioner ihe right

to enter the United States. Mis jurisdiction

began and ended with two questions : ist. Was
the evidence adduced before the collector law-

ful and competent ? 2nd. Did the findings

made bv the collector, from the evidence before

him, justify the collector's decision that the

petitioner was not entitled to land ? It was

this second question that was passed upon and

answered by the court in the Jung Ah Lung
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case. There the collector had found from the

evidence that a certificate had been issued to

the Chinaman when he returned to China;
that it had been stolen from him, and that he

had rone when he returned to the United

States. The collector held, as a matter of law,

that the Chinaman could not return to the Uni-

ted States v\ithout producing his certificate.

The Supreme Court held that he could return

without producing said certificate, and held,

therefore, that the collector's findings of fact

did not justif\his judgment, and that therefore

he was not authorized in making the order d-e-

n3-ing the petitioner the right to land. In so

doing, the court did not try the Chinaman's title

to be here
; it simply passed upon the collect-

or's jurisdiction or power to make the decision

in question upon the evidence adduced before

him.

The learned judge of the court below has

cited authorities to support the proposition that

a decision upon habeas corpus is res adjudicata.

We respectfully submit, however, that these

authorities are not applicable to the instant

case. They are divisible into two classes :

ist. Where two or more parties voluntarily

put a right or title in issue, and the court or

judge passes directly upon such right or title,

as, for example, where husband and wife try

the title to their child's custody on habeas cor-
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pus. In such case the proceeding is, in effect,

transmuted into an action of claim and delivery.

2nd. The second class of cases cited in the

opinion filed below, is where a person is re-

strained of his liberty under a void writ or a

void order of commilment, et hoc genus omiie.

In such case a judgment on habeas corpus re-

leasing the person from custody, is a conclusive

determination of the invalidity of tliat particu-

lar order or writ. But it would not be a con-

clusive determination of the guilt or innocence

of the person who ma}' have been held under

such void writ or order.

State vs. Fley, 2 Brev. 338.

In these cases it will be noticed that the

court on habeas corpiis is called upon to decide

the validity of such writ or order, nt)t to re-

view the judgment or decision of any court or

tribunal or officer clothed with judicial powers,

as in the case of a collector empowered to ex-

amine Chinese passengers arriving at ports of

the United States. When called upon to re-

view the judgment or decision of such court,

tribunal or judicial officer, the decision on

habeas corpus discharging a petitioner, simply

decides that the judgment or decision of such

court, tribunal or judicial officer was a nullit}-,

because such court, tribunal or judicial officer

did not possess jurisdiction to make the judg-
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riieiit or decision in question. The judgment

on habeas corpus does not decide the guilt or

innocence, rights or titles of the petitioner. If

it did it would convert the writ o{ habeas corpus

into a writ of error. It is not an adjudication

that the person so discharged is absolutely en-

titled to liberty in general, and freedom from

any and all restraint. It is simply an adjudica-

tion that he is entitled to be discharged from

restraint under the particular void writ or void

order. The judgment on habeas corpus would

not prevent his re-arrest under a new writ or a

new order. As said by Mr. Justice Story in

ex parte Milburn, 9 Pet. 704, ''A discharge of a

party under a writ of habeas corpiis from the

process under which he is imprisoned discharges

him from any further confinement under that

process, but not under any other process which

may be issued against him under the same in-

dictment." A discharge under such void process

is a final adjudication that he was at that time

entitled to his liberty, /;/ ^Y* far as he luas re-

strained of tlie same under and by virtue of that

particular void process. But it was not a final

adjudication that he was at that time entitled

to his liberty as against any restrain on any
other process. In other words his title to liberty

was not in issue. Only the validity of the pro-

cess or order under which he was then re-

strained of his liberty was involved on habeas
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corpus. And it is doubtless in this sense that

Mr. Freeman used the language, quoted in the

opinion below (Tr. p. lo) that ''if * * * the

prisoner is discharged from custody, this is an

adjudication that at that time he was entitled

to his liberty."

We submit, therefore, that the authorities

cited in the opinion filed in the court below, fall

far short of sustaining the conclusion there

reached.

In conclusion, we submit that, since Judge

Bellinger's jurisdiction in the habeas corpus

proceeding was limited to an inquiry into the

jurisdiction of the collector to decide that the

defendant in error was not entitled to enter the

United States, the decision of Judge Bellinger

is only conclusive of the fact that the collector

did not have such jurisdiction, /. e. that

it is conclusive that the findings of

the collector did not authorize that

officer's judgment and decision, but it was not

conclusive of the petitioner's title to liberty or

of her title to residence in the United States. It

decided that the particular findings of the col-

lector did not in law authorize her further de-

tention on board the steamship Signal, that,

and nothing more. A trial, de novo, of her right

residence in the United States, was not author,

ized on habeas corpus.

The court had power to adjudge, on habens

corpus, that the reasons given by the collector



33

for defendant's detention in custody, did not

justify such custody, but it did not have power

to adjudge that there were no other reasons

why she should be denied the right of entry

into the United States, and by so doing try her

title to residence in a collateral proceeding

brought to decide the sole question as to

whether the decision of the collector was

anuUity or not.

For the reasons above given, plaintiffs in

error respectfully ask for a reversal of the

judgment.

George J. Denis,

U. S. Attorney Southern District of California.

Frank G. Finlayson,

Assistant U. S. Atty.




